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Court of Appeals of the District of Columbia 

_ 

No. 5650. | 

Mary Saw ay a, Appellant, 
vs. 

H. M. Bowers et at. 

_ 

a Supreme Court of the District of Columbia. 

Equity. No. 52866. 

Lillie K. Vertner Jones, Plaintiff, 

vs. 

i 

Thomas K. Vertner, Edmund K. Vertner, and Mary B. 

Kearney, Defendants. | 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Bill for Partition. \ 

Filed May 19, 1931. I 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 52866. 

Lillie K. Vertner Jones, Plaintiff, 

vs. 

Thomas K. Vertner, Edmund K. Vertner, and Mary B. 

Kearney, Defendants. 

The plaintiff, Lillie K. Vertner Jones respectfullvj repre¬ 
sents to the Court as follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the City of Baltimore, State of Maryland and brings 
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this suit in her own right and as owner of an undivided one- 
third interest in the hereinafter described real estate. 

2. That the defendant, Thomas K. Vertner is a citizen of 
the United States and a resident of the City of Richmond 
and is sued in his own right and as owner of an undivided 
one-third interest in the hereinafter described real estate. 

3. That the defendant, Edmund K. Vertner is a citizen 
of the United States, a non resident of the District of Co¬ 
lumbia and plaintiff avers upon information and belief that 
Edmund K. Vertner is now, and has been living in Florida 
for manv months, and is sued in his own rie;ht and as owner 
of an undivided one-third interest in the hereinafter de¬ 
scribed real estate. 

4. That defendant, Marv B. Kearnev is a citizen of the 
United States and a resident of Natchez, State of Missis¬ 
sippi and is sued in her own right as widow of Ed- 

2 mund Kearney as hereinafter set forth. 

6. That Thomas Kearney, late a citizen of the 
United States, died on to-wit the 5th day of July, 189(5, leav¬ 
ing as his heirs at law two children, Edmund Kearney and 
Constance Kearnev Vertner, said Constance Kearnev Vert- 
ncr was a widow with three children, Lillie K. Vertner, 
now Jones, plaintiff herein, Edmund K. Vertner and 
Thomas K. Vertner, defendants herein. 

7. That Edmund Kearney, son of said Thomas Kearney, 
deceased, died intestate on to-wit the 4th day of June, 
1898, leaving a widow, Mary B. Kearney, one of the de¬ 
fendants herein, but no children and leaving as his sole 
heir at law his sister the said Constance Kearnev Vertner. 

8. That Constance K. Vertner died testate on the 6th day 
of June, 1904, leaving as her heirs at law three children, 
the said Lillie K. Vertner, now Jones, Thomas K. Vertner 
and Edmund K. Vertner, plaintiff and defendants herein. 

9. That Thomas Kearney died testate, seized and pos¬ 
sessed of the following described real estate situated in the 
District of Columbia, being Parts of Original Lots num¬ 
bered Twelve (12) and Thirteen (13) in Square numbered 
One Hundred and four (104); beginning for the same at 
the Northwest corner of said square, and running thence 
West along the South line of “F” Street 150 feet, 10 inches; 
thence South parallel with Twentieth Street, 90 feet, 4 
inches; thence East, parallel with “F” Street, 150 feet, 10 
inches to Twentieth Street; thence North along the West 
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line of Twentieth Street 90 feet, 4 inches to the place of 
beginning; and part of Sub-lot numbered Two (2) in Square 
numbered Four Hundred and forty-eight (448), as per plat 
recorded in the Office of the Surveyor for the District of 
Columbia in Liber N. K. at Folio 275, beginning for 
3 the same at the Southeast corner of said lot, and run¬ 
ning thence West along the North line of Street 
30 feet, 3 inches; thence North 75 feet; thence East 30 feet, 

3 inches; thence South 75 feet to the beginning; Iparts of 
Original lots Twelve (12) and Thirteen (13) aforesaid im¬ 
proved by premises 2000-2002-2004-2006-2008-2010-12012 and 
2014 “F” Street, N. W. and vacant lots in the r^ar; and 
part of Sub-lot Two (2) aforesaid is improved with prem¬ 
ises 611 and 613 “M” Street, N. W. 

10. That Thomas Kearney by his will devised all his real 
estate in Washington, District of Columbia, in trust to 
Leroy M. Taylor and E. S. Drake, in trust to hold the same 
until January 1st, 1928, and by another item directed his 
Trustees to pay to Gabriella K. Jordan a certain sum 
monthly for life; Said Gabriella K. Jordan died cjn to-wit 
about eight years ago. 

11. That Leroy M. Taylor declined to accept tjie trust 
and E. S. Drake qualified and acted as sole Trustee, said 
Drake filed a bill of complaint in the Supreme Cou:*t of the 
District of Columbia, naming Leroy M. Taylor, Trustee, 
Constance K. Vertner, Lillie K. Vertner, Edmund Vert- 
ner, Thomas K. Vertner and Gabriella K. Jordan ! defend¬ 
ants, alleging that questions had arisen as to the provisions 
of Thomas Kearney’s will relating to the real estate in the 
District of Columbia, and that he had been advised that 
said provisions were void because they attempted fo create 
a perpetuity and prayed; That by decree the last [will and 
testament of Thomas Kearney, deceased, be consirued so 
far as the same deals with the real estate within ihe Dis¬ 
trict of Columbia therein devised, and the following decree 
was entered in the said cause filed by Drake: 

‘ 4 This cause, having been calendared, was submitted on 
the pleadings filed therein, and, duly considered, 

4 it is, by the court, this 27th day of June, 1900, ad¬ 
judged, ordered, and decreed that the provisions of 

the last will and testament of Thomas Kearney, deceased, 

2—5650a 



4 


MARY SAWAYA VS. H. M. BOWERS ET AL. 


so far as the same devise or attempt to dispose of lands 
and tenements lying- and being within the District of Co¬ 
lumbia, are deemed and held to be in violation of the pro¬ 
visions of law prohibiting the creation of perpetuities and 
contrary to tho statute in such cases made and provided; 
and it is further adjudged, ordered, and decreed that 
said provisions of said will are deemed and held to be 
void and of no effect, and that as to the said land and 
premises the said Thomas Kearney died intestate and the 
same descended to his heirs at law.” 


From this decree no appeal was taken. 

That by deed dated April 28th., 1915 and recorded July 
13,1915 Charles S. Landram sole Executor under the will of 
Constance K. Vcrtner, deceased, conveyed to Lillie I\. V. 
Jones, Edmund K. Vertner and Thomas K. Vertner as ten¬ 
ants in common, in equal shares the real estate hereinabove 
described, subject to the right of Gabriella K. Jordan under 
the will of Thomas Kearney and the dower right of Marv 
B. Kearnev as the widow of Edmund Kearnev; the said 


Gabriella K. Jordan has departed this life. 

12. That plaintiff, Lillie K. Vertner Jones, and the de¬ 
fendants Thomas K. Vertner and Edmund K. Vertner are 
the owners in equal shares as tenants in common, in fee 
simple, and in possession of the real estate hereinabove de¬ 
scribed, subject to the dower right of defendant, Mary B. 
Kearney, widow of Edmund Kearney, in an undivided one- 
half interest in the real estate hereinabove described. 

13. Plaintiff avers that no partition of the real estate 
hereinabove described can be made in kind, and that she is 
informed that the said real estate may be sold by a decree 
of this Court and partition of said property be effected by 

a division of the proceeds of such sale after an 
5 equitable and just allowance to defendant Mary B. 

Kearnev. 

* 

Wherefore plaintiff prays: 

1. That a writ of subpoena may issue out of this honorable 
court directed to Thomas K. Vertner, Edmund K. Vertner 
and Mary B. Kearney requiring them and each of them to 
appear and answer the exigencies of this bill. 

2. That a decree be signed in this cause directing a sale 
of the real estate hereinabove described on page two (2) of 
the bill of complaint. 
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3. That a trustee or trustees be appointed to sell the real 
estate mentioned and described in the foregoing bil]L at pub¬ 
lic or private sale free from the dower rights of ]\lary B. 
Kearney, and from the proceeds of such sale a just and 
equitable allowance be made to Mary B. Kearney and the 
balance thereof be distributed to the said Lillie K. IVertner 
Jones, Thomas K. Vertner and Edmund K. Vertner in equal 
portions after payment of all proper cost and charges. 

5. And for such and further relief as to the Court may 
seem meet and proper. 

LILLIE K. VERTNER JONES. 

HARRY A. L. BARKER, 

Attorney for Petitioner. 

District of Columbia, ss: 

I, Lillie K. Vertner Jones, do solemnly swear thajt I have 
read the foregoing bill of complaint by me subscribed and 
know the contents thereof; that the matters anJ things 
therein stated of my own personal knowledge are tt'ue, and 
those stated upon information and belief, I beliete to be 
true. 

LILLIE K. VERTNER JQNES. 

6 Subscribed and sworn to before me this ][8th day 

of May, 1931. 

[notarial seal.] F. B. HOFFMAN, 

Notary Public, D. C. 

i 

Decree for Sale of Real Estate, dc. \ 

Filed October 7, 1931. j 

*###*#*! 

This cause coming on to be heard at this term upon the 
pleadings and testimony, and having been submitted, and 
considered by the Court, it is, this 7th day of October, A. D. 
1931, adjudged, ordered, and decreed that the real estate 
mentioned and described in the bill of complaint, as [follows: 
Parts of original lots 12 and 13' in Square 104 sithated in 
the District of Columbia and beginning for the sanje at the 
Northwest corner of said square, and running theijce West 
along the South line of F Street 150 feet, 10 inches!; thence 
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South parallel with 20th., Street, 90 feet, 4 inches; thence 
East, parallel with F Street, 150 feet, 10 inches to 20th., 
Street; thence North along the West line of 20th., Street 
90 feet, 4 inches to the place of beginning, improved bv prem¬ 
ises 2000, 2002, 2004,2006, 2008, 2010, 2012 and 2014 F Street, 
N. W., Washington, D. C. and Part of sub-lot 2 in square 448 
situated in the District of Columbia, as per plat recorded in 
the Office of the Surveyor for the District of Columbia in 
Liber N. K. at Folio 275, beginning for the same at the 
Southeast corner of said lot, and running thence West along 
the North line of M Street 30 feet, 3 inches; thence North 75 
feet; thence East 30 feet, 3 inches; thence South 75 feet to 
the place of beginning, improved by premises 611 and 
7 613 M Street, N. W., Washington, D. C. be sold; that 

Harry A. L. Barker be, and he is hereby appointed 
trustee to make said sale, giving bond in the penalty of Fifty 
thousand dollars ($50,000); and that the advertisement of 
said sale be made in the Evening Star newspaper. 

It is further ordered that the provisions of Equity Rule 
No. 72 be in all respects complied with. 

ALFRED A. WHEAT, 

Chief Justice. 

Memorandum. 

October 7, 1931.—Undertaking of trustee for $50,000 ap¬ 
proved and filed. 


Report of Trustee. 

Filed November 23, 1931. 

#••••#• 

The report of Harry A. L. Barker, Trustee, appointed by 
a decree passed in the above entitled cause on the 7th day 
of October, 1931, to make sale of the real estate described 
in the bill of complaint and in said decree, respectfully 
shows to the Court as follows: 

That he did pursuant to said decree advertise the said 
real estate for sale at public auction, and in addition to said 
advertisement had postal cards printed and mailed to per¬ 
sons, firms, and corporations advising them of said sales. 

That on the 12th day of November, 1931, the real estate 
described in said bill of complaint was offered for sale at 



MARY SAWAYA VS. H. M. BOWERS ET AL. 


bck was 
d Trust 
for col- 


public auction in front of the respective preihises by 

8 your Trustees, through Adam A. Weschler, a skilled 
auctioneer, who cried the sale, the bidding was 

spirited; the first offer for parts of Original lots 12 and 13 
in square 104 was $30,000.00 and was sold to Mary Sawaya 
for $53,250.00 being the highest offer, a check, deposit for 
$1,000.00 was received by your Trustee, which chi 
placed in the Federal American National Bank an< 

Co., to the Credit of Harry A. L. Barker, Trustee, 
lection. 

i 

Immediately after the sale of the above parts of priginal 

lots 12 and 13 in square 104, your Trustee offered for sale 

in front of the premises, Part of Sub-lot 2 in sqiiare 448 

being the M Street property, the bidding was spirited, the 

sale being cried by Adam A. Weschler, a skilled auctioneer, 

the first offer for the M Street property was $4,000.00 and 

was sold to Barnett Shapiro for $6,800.00, being the highest 

offer, a deposit, check for $500.00 was received py your 

Trustee and deposited in the Federal American Rational 

Bank and Trust Company to the credit of Harrjf A. L. 

Barker, Trustee for collection. 

That your Trustee attended both sales and stajes both 

sales were under favorable conditions, large attendance and 

were fairlv and bona fide conducted. 

* 

That your Trustee has complied with rule 68 of this 
Court. 

HARRY A. L. BARKEIf, 

Trustee. 

District of Columbia, ss: 

Harry A. L. Barker, being first duly sworn, on oath, de¬ 
pose- and says: 

9 That the facts set forth in the hereto annexed re¬ 
port by him subscribed are true, and that the sales 

therein referred to were honestlv and fairly conducted. 

HARRY A. L. BARKER, 

Subscribed and sworn to before me this 23" day of No¬ 
vember, 1931. 

FRANK E. CUNNINGHA!^, 

(ylerk, 

" By HARRY M. HULL, 

Ass’t Clerk. 
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Order Ratifying Sale to H. M. Bowers. 

Filed November 23, 1931. 

Harry A. L. Barker, Trustee, having reported sale of 
parts of Original lots 12 and 13 in Square 104 fully de¬ 
scribed in the bill of complaint situated in the City of Wash¬ 
ington, District of Columbia, at public auction, to Mary 

Sawava for Fiftv three thousand two hundred and fiftv 
• • * 

($53,250.00) Dollars, and it appearing to the Court that said 
Trustee has received a larger offer, namely $58,000.00 from 
H. M. Bowers for the said real estate, since the said auction 
sale, It is this 23rd day of November, 1931, ordered that 
the said sale to Marv Sawava be and the same is hercbv set 
aside and held to have no force and effect, and it is further 
ordered that the offer of H. M. Bowers be accepted by the 
Trustee and sale of the aforesaid property made to H. M. 
Bowers, and it is further ordered that said sale to H. M. 
Bowers be and the same is herebv ratified and confirmed 
bv the Court. 

: ALFRED A. WHEAT, 

Chief Justice. 

10 Petition to Vacate Order Ratifying Sale: 

Filed December 4, 1931. 

*#«#•«« 

The petition of Mary Sawaya respectfully represents to 
the Court as follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia. 

2. That by decree dated and filed herein on October 7th, 
1931, it was adjudged and ordered by this honorable Court 
among other things that parts of orginal Los2 12 and 13 
in square 104, situate in the District of Columbia, and im¬ 
proved by premises numbered 2000, 2002, 2004, 2006, 2008, 
2010, 2012 and 2014 F Street, Northwest, Washington, D. C., 
more fully described in and by said decree, be sold, and 
Harry A. L. Barker, Esquire, was appointed trustee to 
make sale after due advertisement in the Evening Star, 
and further that equity rule No. 68 be complied with. 
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3. That thereafter on the 12th day of November, 1931, 
the said Harry A. L. Barker, as trustee, caused th^ above 
described property to be offered for sale by public auction 
to the highest bidder and that after competitive bidding, 
the said property was sold to Mary Sawaya, yotir peti¬ 
tioner, for the sum of $53,250, being the highest bid re¬ 
ceived, subject to the approval and ratification of this 
Court. 

4. That thereafter on November 23rd, 1931, a^ shown 
by the proceedings herein, the said trustee reported the sale 
of said property to your petitioner and that thereupon, 
without notice to your petitioner and without any knowl¬ 
edge on the part of this petitioner that any further bid had 

been made or was expected to be made, this C^urt re- 
11 ceived a higher bid in open court, from on^ H. M. 

Bowers, and rejected and refused to ratify the sale 
of the said property to your petitioner and sold the same 
privately to one H. M. Bowers, for the sum of $58,600.00, 
and even without any opportunity to your petitioner to 
either meet the bid or to compete with it. The report of 
the trustee for the ratification of the sale to your petitioner, 
heretofore filed in this cause, is hereby referred to and 
made a part hereof. The deposit of $1000.00 giveh to the 
trustee at the time the said sale was made at public auction 
was subsequently returned to your petitioner by thq trustee 
when advising her of the action of this Court of November 
23, 1931, and your petitioner tenders herewith th<i return 
of said sum of $1000.00 and stands ready to comply with 
the terms of sale as knocked down to her at public auction. 

5. Petitioner further avers upon information an& belief, 
that no showing was made to this Court against tire ratifi¬ 
cation of said sale to your petitioner on her bid, which said 
bid was fair and adequate; and on the contrary, jhe only 
ground upon which the Court refused to ratify s^id sale 
was the fact that a higher bid was made in open court by 
the said Bowers eleven days after the auction sale. 

6. There has been as yet no compliance with thj* decree 
of Nov. 23,1931. 

Wherefore your petitioner prays: 

1. That the decree dated November 23, 1931, confirming 
the sale to H. M. Bowers and refusing confirmation of the 
sale to your petitioner, be set aside and vacated. 
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2. That this Court ratify and confirm the sale at public 
auction to your petitioner. 

3. And for such other and further relief as to the 
12 Court may seem just and proper. 

MARY SAWAYA. 

ALFRED M. SCHWARTZ, 

Attorney for Mary Sawaya. 

District of Columbia, ss: 

Mary Sawaya, being first duly sworn, deposes and says 
that she has read over the aforegoing petition by her sub¬ 
scribed and that she verilv believes the matters and facts 
-herein stated to be true. 

• MARY SAWAYA. 

Subscribed and Sworn to before me this 4th day of De¬ 
cember, 1931. 

[notarial seal.] HARVEY P. JONES, 

Notary Public , D. C. 

Answer of II. M. Boivers to Petition of Mary Sawaya. 

Filed December 1931. 

* # * * * * • 


1-3. This respondent, in answer to said petition, admits 
the allegations of Paragraphs 1 to 3, both inclusive. 

4. This respondent denies that the trustee reported the 
sale without notice to the petitioner. On the contrary, the 
trustee wrote a letter to petitioner notifying her that on 
November 23, 1931, he would report her offer to the Court, 
together with anv other offer or offers received bv him. 

This respondent has been informed and believes, and 
13 therefore avers that the petitioner received said 
letter in due time, but failed and neglected to ap¬ 
pear in Court in response to said notice. The Trustee 
waited until twelve-thirty P. M., and then presented the 
facts fully to the Court. After the Court signed the order 
of November 23, 1931, the Trustee forwarded to petitioner 
a check for $1,000.00, being the amount of her deposit, and 
said petitioner duly cashed said check, and accepted re¬ 
turn of the deposit. 
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5-6. Respondent says that after the Court order was 
passed, an order was placed with the Lawyers and District 
Title Insurance Company to search the title, to said prop¬ 
erty, and respondent has incurred the expense incident 
thereto. 

Further answering, this respondent says that tjhe sum 

of $53,250.00 does not represent the fair market ^alue of 

said property, and, further, that the Court had complete 

jurisdiction in the premises to accept or reject sa^d offer, 

according to his discretion; and that the Court’s discretion 

was wisely exercised in order to secure for the owners a 
* 

fair price for the parcels of real estate aforesaid. Re¬ 
spondent is ready and willing to pay the purchase price, 
and otherwise comply with the order of this Court in the 
premises. 

H. M. BOWjEBS. 

Subscribed and sworn to before me this 8th da\t of De- 

* I 

comber, 1931. 

[notarial seal.] DAVID J. HORNSTEI]^, 

Notary Public, f). C. 

MILTON STRASBURGER, 

Atty. for Respondent . 
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Answer of Harry A. L. Barker to Petition of Mary 

Saw ay a. 

Filed December 9,1931. 


* 


* 


1, 2, and 3. Answering paragraph- 1, 2 and 3, this re¬ 
spondent admits the averments therein contained. 

4. Answering paragraph 4 of the petition this respondent 
says that on the 21st day of November, 1931, he addressed 
and mailed the following letter to Mr. M. Rizik: 


November 21, 


1931. 


Mr. M. Rizik, 

1108 Connecticut Avenue N. W., 

Washington, D. C. 

Dear Sir: 

i 

Please be advised I will Monday, the 23rd., day of No¬ 
vember, 1931, at ten o’clock A. M., or as soon there4fter as 
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the Court will hear me, present an order to confirm and 
ratify the sale of the F Street property to Mary Sawaya. 

It might be advisable for you to be there or someone 
representing you as it is just possible an offer might be 
made to the Court larger than the sale price at auction, I 
have known such things to happen. 

Verv trulv yours, 

HARRY A. L. BARKER. 

That on the 23rd day of November, 1931, just before 
Court convened vour Trustee was handed a letter offering 
to purchase the said property for $58,600.00 and a cashier’s 
check for $1,000.00 as deposit, that your Trustee waited 
until about one o’clock before presenting the facts to the 
Court, the Court after hearing the Trustee’s report of the 
auction sale and the offer in writing of H. M. Bowers, 
ordered that the offer of H. M. Bowers be accepted by the 
Trustee and the sale to H. M. Bowers be and the same is 
ratified and confirmed. 

That on the 23rd day of November, 1931, your 
15 Trustee addressed and mailed the following letter to 
Mr. M. Rizik, inclosing his check for $1,000.00 which 
said check was accepted and cashed, the cancelled check 
being now in the possession of your Trustee. 

November 23,1931. 

Mr. M. Rizik, 

1108 Conn. Ave. N. W., 

Washington, D. C. 

Dear Sir : 

When I presented to the Court an order to ratify the 
sale of property on F Street, sold at public auction to Mary 
Sawaya, which property was bid in by you for her and your 
check given for the deposit, an offer was handed to me in 
writing with check for deposit, which offer was $58,600.00. 
I then advised the Court of this offer and the Court signed 
an order ratifying sale to H. M. Bowers for $58,600.00. 

As the matter now stands the sale to Marv Sawava has 
been set aside and the offer of Mr. Bowers has been ratified 
bv the Court. 

I am therefore herewith inclosing check for $1,000.00 to 
your order, being the deposit you placed with me. 
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I advised you by mail that I had known such things to 
happen and requested you or your representative to be in 
Court today when I presented the order for ratification. 
Verv trulv yours, 

HARRY A. L. BARKER. 

Further answering this respondent, Trustee, says that it 
was announced at the auction sale that the sale was subject 
to the approval and ratification by the Court. 

The Court, in its discretion, had jurisdiction to accept or 
reject the sale to Mary Sawaya and the Court rejected said 
sale and confirmed the sale to H. M. Bowers and by so doing 
secured for the owners of the property $5,350.00 more than 
the bid made by Mary Sawaya, through Mr. ~N\. Rizik. 
16 The motion should be denied and the petition dis¬ 
missed. 

HARRY A. L. BARKER. 

I 

District of Columbia, s.s: 

Harry A. L. Barker, being first duly sworn, on qath de¬ 
pose- and savs that he has read the aforegoing answer by 

him subscribed and verilv believes the matters and facts 

%> 

therein stated to be true. 

HARRY A. L. BARKER. 

i 


Subscribed and sworn to before me this 9" day of Decem¬ 
ber, 1931. 

FRANK E. CUNNINGHAM], 



By HARRY M. HULL, 

Asst. Clerk. 

Answer of Lillie K. Vertner Jones et al. to the Petition and 
Motion of Mary Sawaya Filed Herein. 

Filed December 9, 1931. 

* # * # * # i# 


That respondents are plaintiff and defendants! in the 
above entitled cause and owner in fee simple of the property 
described in the petition. 

1-2-3. Respondents admit the averments contained in, 
paragraphs 1-2 and 3 of the petition of Mary Sawaya. 
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4. Answering: paragraph 4, respondents say that on the 
21st day of November, 1931, Harry A. L. Barker, Trustee 
appointed by the Court in this cause, addressed a 
17 letter to M. Rizik advising him, Rizik to be present 
in Court on November 23rd, 1931, at ten o’clock A. M. 
at which time lie,! Barker would present an order to the 
Court ratifying the auction sale, that it is just possible an 
offer might be made larger than the offer received at 
auction, that he Barker had known such things to happen; 
that on the 23rd day of November, 1931, just before the 
Court convened II. M. Bowers made an offer in writing of 
$58,600.00 for said property and deposited with the Trustee 
a cashiers check for $1,000.00, Bowers said offer being 
$5,350.00 more than the offer of Mary Sawaya; that the 
Trustee reported to the Court he had sold the said property 
at public auction subject to the approval and ratification of 
the Court to Mary Sawaya for $53,250.00, she being the 
highest bidder, arid also advised the Court of the offer of 
H. M. Bowers of $58,600.00 for said property, the Court re¬ 
jected the offer of Mary Sawaya and accepted the offer of 
H. M. Bowers and signed an order ratifving and confirming 
the sale to II. M. Bowers. 


That on the same day, November 23rd, 1931, the Trustee, 
Harry A. L. Barker addressed a letter to M. Rizik advising 
him of the Court’s action and inclosing in said letter his, 
Harry A. L. Barker, Trustee check for $1,000.00 to the order 
of M. Rizik, being the deposit placed with said Trustee at 
the time of said auction sale, the said check was accepted 
and cashed by M. Rizik, and the said check is now in the 
possession of Harry A. L. Barker marked paid. 

That M. Rizik attended the auction sale, Mary Sawaya 
did not attend, M. Rizik made the highest offer, namely 
$53,250.00 for the property and the same was sold to him 
subject to the ratification by the Court, which he well under¬ 
stood, that said Rizik told the Trustee Mary Sawaya 
18 was the purchaser, and gave his personal check for 
the deposit to the Trustee, which said $1,000.00 was 
returned to M. Rizik and he accepted and cashed the same. 

Your respondents are the owners of the said property 
and it would be unjust to them and inequitable for the Court 
to set aside the sale to H. M. Bowers, such action by the 
Court would cause the respondents to lose the sum of $5,- 
350.00. 
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Respondents are advised it is within the discretioii of the 
Court to reject or accept oilers for property solid at a 
judicial sale, the Court in its sound discretion rejected the 
offer of Mary Sawaya and accepted the offer of! H. M. 
Bowers and ratified and confirmed the sale to II. M. Bowers. 

Respondents are advised that M. Rizik by accepting and 
cashing the check for $1,000.00 aforesaid waived his rights, 
if anv he had. 

ft- 

Respondents say that the prayers in Mary Sawavars peti¬ 
tion should be denied, the petition dismissed and the 'motion 
overruled. 

HARRY A. L. BARKERl 

Attorney for Respondents. 

District of Columbia, ss: 

Harry A. L. Barker, being first duly sworn, upon oath de¬ 
pose- and says that he is attorney for the respondents and 
has read the aforegoing answer bv him subscribed as such 
attorney and that he verily believes the matters ancl facts 
therein stated to be true. 

HARRY A. L. BARKER. 


19 Subscribed and sworn to before me this 9thidav of 

* 

December, 1931. 

FRANK E. CUNNINGHAM] 

Clerk , 

By HARRY M. HULL, 

Asst. Clerk. 

Affidavit of Ayoob M. Rizik on Behalf of Mary Sawaya. 

Filed December 11, 1931. j 


i 

I 

District of Columbia, ss: 

I 

Ayoob M. Rizik, being first duly sworn, deposes aiid says 
that the letter dated November 21st, 1931, addressed It-o him 
as “M. Rizik”, was enclosed in an envelope which be^rs the 
postmark of Washington, D. C., November 22nd, 1931, 9:00 
o’clock p. m., and was received by him on Monday, Novem¬ 
ber 23rd, 1931, about noon, and too late for him to arrange 
to be present at Court that morning even had he known that 
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the trustee had waited until 1:00 o’clock, of which, however, 
lie had no knowledge. 

Affiant further savs that in cashing the check transmitted 
to him by the trustee, he did not acquiesce in the action of 
this Court or accept the return of said deposit but that he 
still holds the cash for $1,000.00 ready to be returned to the 
trustee and herewith tenders the same. Affiant further says 
that H. M. Bowers, to whom the sale was made by the trus¬ 
tee, is Helen M. Bowers, a stenographer in the office of Mr. 
Milton Strasburger, attorney for Mr. Morris Cafritz, and 
affiant, upon information and belief, says that she is a straw 
party for Mr. Morris Cafritz, who was present as a bidder 
at the sale at public auction held on November 12th, 
20 1931, and that his highest and last bid for the prop¬ 

erty herein involved was $53,000.00, and that he made 
no higher bid at said sale, and that the next bid made was 
that made bv your affiant for and on behalf of Marv Sawava 

• • i ^ 

of $53,250.00, which was the highest bid received, and no 
higher bid being received, the property was thereupon 
knocked down at said price to vour affiant for Marv Sawava. 

AYOOB M. RIZIK. 

Subscribed and sworn to before me this 11th dav of De- 
cember, 1931. 

[notarial seal.] ' WM. L. THOMAS, 

Notary Public. 

My commission expires September 9, 1936. 

Order Denying Rehearing. 

Filed February 29, 1932. 


This cause coming on for hearing upon the petition of 
Marv Sawava filed herein on the 4th dav of December, 1931, 
seeking a rehearing upon the action of the Court upon the 
petition of Harry A. L. Barker, trustee, filed November 
23rd, 1931, and praying for the vacating of the said order 
dated November 23rd, 1931, and to confirm the sale to Mary 
Sawava upon her bid at public auction, as reported by the 
trustee, and upon consideration thereof and the answers 
thereto, it is bv the Court this 29 dav of Februarv, 1932, 
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Adjudged, ordered, and decreed that the prayers of the 
said petition of the said Mary Sawaya be, and the same are 
hereby, denied. 

ALFRED A. WHEAT], 

Chief Justice. 

i 

21 To the aforegoing decree the petitioner! Mary 
Sawaya, excepts, and notes in open Court anj appeal 

to tlie Court of Appeals of the District of Columbia, and 
the undertaking for costs on appeal is hereby fixed in the 
penalty of One Hundred ($100.00) Dollars or in lieu thereof 
the sum of Fifty ($50.00) Dollars in cash; and the under¬ 
taking as a supersedeas is hereby fixed in the sum of 
$5,000.00. 

ALFRED A. WHEAT, 

Chief Justice. 

O. K. as to form. 

ALFRED M. SCHWARTZ, 

Atty. for Man) Saivaya. 

MILTON STRASBURGER, j 

A tty. for H. M. Bowers. 

HARRY A. L. BARKER, 

Trustee & Atty. for Plaintiff & Defendants. 

M emoranda . 

February 29,1932.—Notation of appeal by Mary $awaya 
from order of November 23, 1931, filed. i 

Order fixing bond on appeal filed. 

Citation on appeal issued and returned—“ Service ac¬ 
cepted as to all parties.’’ 

March 8, 1932.—Undertakings on appeal from orders of 
November 23, 1931, and February 29, 1932, approved and 
tiled. * | 

22 Assignments of Error. 

Filed March 9,1932. 

The court erred: j 

1. In refusing to ratify and confirm the sale td Mary 
Sawaya as reported by the trustee. 
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2. In signing the order of November 23, 1931, without the 
issuance of a rule nisi or other notice to Mary Sawava. 

3. In signing the order of November 23, 1931. 

4. In refusing to grant the petition for rehearing. 

5. In refusing to vacate its order, confirming the sale to 
II. M. Bowers and rejecting the sale to Mary Sawava. 

6. In signing the order of February 29, 1932. 

ALFRED M. SCHWARTZ. 


Order Allotting Special Appeal. 

Filed March 21,1932. 

Court of Appeals of the District of Columbia, January 

Term, 1932. 

No. 1906, Original. 

Equity. No. 52866. 

Mary Sawaya, Petitioner, 
vs. 

Lillie K. Vertner Jones, Thomas K. Vertner, Edmund K. 

Vertner, et al. 

On consideration of the petition for allowance of a special 
appeal in the above entitled cause from the orders of the 
Supreme Court of the District of Columbia entered therein 
on November 23, 1931, and February 29, 1932, 

23 It is ordered by the Court that said petition be and 
it is hereby granted, and the special appeal allowed 
as prayed. 

Per Mr. Chief Justice MARTIN. 

! March 19, 1932. 

A true copy. Test: 

HENRY W. HODGES, 

[seal.] Clerk Court of Appeals, D. C. 

Designation of Record. 

Filed March 9, 1932. 

******* 

The Clerk of the court will please include in the tran¬ 
script of record on appeal the following: 

1. Bill of Complaint filed May 19, 1931. 
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2. Order dated October 7, 1931, appointing Harry A. L. 
Barker trustee. 

3. Memo, approving undertaking of trustee. 

4. Report of trustee filed November 23, 1931. 

5. Order dated November 23,1931, ratifying sale tp H. M. 
Bowers. 

6. Petition of Mary Sawaya, filed December 4, 1931. 

7. Answer of II. M. Bowers filed December 8, 1931. 

8. Answer of Harry A. L. Barker, trustee, filed Dqcember 

9,1931. j 

9. Answer of Lillie K. Yertner Jones, Thomas K. Vertner 
and Edmund K. Vertner, filed December 9, 1931. 

10. Affidavit of Ayoob M. Rizik on behalf of Mary 
Sawaya, filed December 11, 1931. 

24 11. Order filed February 29, 1932, denying jrehear- 

ing and appeal noted. 

12. Memo, of notation of appeal by Mary Sawaya from 
order of November 23, 1931. 

13. Memo, of order fixing undertaking on appeal, filed 
February 29, 1932. 

14. Memo, of citation issued February 29, 1932, and serv¬ 
ice accepted as to all parties. 

15. Memo, of undertaking on appeal from order of No¬ 
vember 23, 1931, filed and approved March 8, 1932. 

16. Memo, of undertaking on appeal from order of Feb¬ 
ruary 29, 1932, filed and approved March 8, 1932. 

17. This designation of record. 

18. Assignments of error filed March 9,1932. 

19. Order of Court of Appeals allowing special appeal, if 
granted. 

ALFRED M. SCHWARTZ], 

Atty. for Mary Saivaya. 

Service of a copy of the aforegoing designation of record 
acknowledged this 9th day of March, 1932. 

HARRY A. L. BARKER, 

Trustee and Atty. for Plaintiff and 
All Defendants Except Edfnund 
K. Vertner. 

DOUGLAS, OBEAR and DOUGLAS, 
By EDMUND D. CAMPBELL, 

Attys. for Edmund K. Vertner. 

MILTON STRASBURGER, 

Atty. for H. M. Bowers. 
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25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 24, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 52866 in Equity, wherein Lillie K. 
Vertner Jones is Plaintiff and Thomas K. Vertner, et al. 
are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of April, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5650. Mary Sawaya, appellant, vs. H. M. Bowers et al. 
Court of Appeals, District of Columbia. Filed Apr. 7, 1932. 
Henry W. Hodges, Clerk. 
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IN THE 

^oitrf of jistriri of Columbia 

APRIL TERM, 1932. 

_ 

No. 5650 

MARY SAWAY A, Appellant, 

vs. 

H. M. BOWERS, HARRY A. L. BARKER, Trustee!; 
LILLIE K. VERTNER JONES ET AL., Appellees.! 

_ 

BRIEF ON BEHALF OF APPELLANT. j 

— 

Statement of Facts. 

This proceeding is before this Court by virtue of 
both general and special appeals by Mary Sawaya, 
separately taken from each of two decrees of the Su¬ 
preme Court of the District of Columbia dated Novem¬ 
ber 23, 1931, and February 29, 1932, respectively, re¬ 
fusing to confirm a sale of property at 20th and t' 
Streets Northwest, this city, made to the appellant ajt 
public auction by the appellee, Harry A. L. Barker, as 
trustee. 

On October 7,1931, the appellee, Harry A. L. Barkeif, 
was appointed trustee by decree of the Supreme Coudt 

Hi i 


i 
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of the District of Columbia to make sale of property 
described in a bill of complaint therein filed (R. p. 5). 
Pursuant to his appointment and in conformity with 
the terms thereof, on November 12, 1931, he offered 
the property for sale at public auction to the highest 
bidder and for the property known as premises num¬ 
bered 2000 to 2014 (both inclusive) F Street North¬ 
west, your appellant was the successful bidder, the 
property being knocked down to her by the auctioneer 
for the sum of $53,250, and at which time a deposit 
of $1,000 was delivered to and accepted by the trus¬ 
tee (R. pp. 6, 7). 

By petition filed November 23, 1931, the trustee re¬ 
ported the sale to the court, stating to the court that 
the bidding was spirited, that the sale was under favor¬ 
able conditions, largely attended and was fairlv and 
bona fide conducted, and in compliance with Equity 
Rule 68 of the court (R. pp. 6, 7). 

The appellant was not notified of the time of the 
intended filing of the trustee’s report (except by letter 
received too late) and was not aware of the filing of the 
report or of the court’s action thereon until subsequent 
thereto and was not present or represented in court at 
said time. No rule nisi was procured, and when the 
report was filed and presented to the court on Novem¬ 
ber 23, 1931, the appellee, H. M. Bowers, in open court 
offered to the court for the same property purchased 
by this appellant the sum of $58,600, an advance of 
approximately ten per cent. Thereupon the court with¬ 
out notice to your appellant and for no other reason 
than that the offer of the said Bowers was in excess 
of the appellant’s successful bid at public auction, 
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forthwith by decree on November 23, 1931, refused to 

ratify and confirm the sale to your appellant and set 

said sale aside and directed the sale bv the trustee to 

•> 

the said Bowers (R. p. 8). From this decree a general 
appeal was noted (R. p. 17) and a special appeal was 
also allowed by this Court (R. p. IS). 

On December 4, 1931, and before the consummation 
of the sale to the appellee, Bowers, a petition for re^ 
hearing was filed and in this petition the appellant] 
tendered to the trustee the deposit of $1,000 (R. p. 9)^ 
which had been returned by the trustee when notifying 
the appellant of the action of the court on November 
23,1931, refusing to confirm the sale (R. p. 12). A sup¬ 
porting affidavit by Ayoob M. Rizik to this petition was 
filed December 11,1931, wherein it is stated that (R. pp. 
15, 1G) the appellee, H. M. Bowers, to whom the sale 
was made, is Helen M. Bowers, a stenographer in the 
office of Mr. Milton Strasburger, attornev for Mr. Mor-i 
ris Cafritz, and that Miss Bowers was a straw partvj 
acting for the said Morris Cafritz who was present asj 
a bidder at the auction sale and whose highest and last 
bid was $53,000, and that the next bid was that of! 
the appellant of $53,250. The lower court on Febru¬ 
ary 29, 1932, denied a rehearing and refused to vacate 
the order of sale to the said Bowers and refused to con¬ 
firm the sale to the appellant (R. pp. 16,17). From this 
order a general appeal was noted and this Court allowed 
also a special appeal to this order (R. p. 18). 

Assignments of Error. 

The assignments of error are six in number and they 
separately charge error in the action of the court in 
2 h 
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signing* each of the decrees, that is, the first three assign¬ 
ments of error are directed to the action of the court 
in passing the decree dated November 23, 1931, setting 
aside without notice to the appellant the sale at public 
auction to her and ordering the property sold to the 
appellee, H. M. Bowers, and the last three assignments 
of error are directed to the action of the court in denv- 
ing the petition for rehearing and in refusing by its 
order dated February 29, 1932, to vacate its previous 
order of November 23,1931, and refusing to confirm the 
sale to the appellant, Mary Sawaya. 

The argument in support of these several assign¬ 
ments will be discussed and treated together because 
except as to the action of the court under the order dated 
November 23, 1931, being without notice to the appel¬ 
lant, the principles of law hereafter discussed are alike 
applicable to each assignment, and the ultimate de¬ 
cision of this case largely centers itself upon the propo¬ 
sition of whether the court without notice to the appel¬ 
lant should refuse its ratification and confirmation of 


the sale at public auction to the appellant and set the 
sale aside, where the only ground for so doing was that 
eleven days after the sale a higher offer at approxi¬ 
mately a ten per cent advance was made by the ap¬ 
pellee, H. M. Bowers, she acting as a straw party for 
Morris Cafritz who was present and participated in 
the bidding at public auction. 


ARGUMENT. 

The Court should not refuse to ratify a judicial sale 
for mere inadequacy of price unless that inadequacy 
be so gross as to shock the conscience or unless there 
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be additional circumstances against its fairness; anjd 
a fortiori the Court should never refuse to ratify !a 
sale at an adequate price merely because at a lat^r 
date another offer is made at an advance of ten per 
cent. There was neither a showing or assertion bv 
the appellees that the price of $53,250 was inade¬ 
quate, and the decree of November 23, 1931, signifi¬ 
cantly states only that the sale to Mary Sawaya for 
$53,250 is set aside because the 4 ‘Trustee has re¬ 
ceived a larger offer, namely $58,600, from H. ]^1. 
Bowers for the said real estate since the said auction 
sale” (R. p. 8). 

In the case of Hunt v. Whitehead, 19 App. D. 0. 

116, exceptions were filed in the court below to tike 

trustees’ report of sale of the property for the sujm 

of $17,600 upon two grounds, first that the ownbr 

was misled and surprised in the sale of the properly 

and that prospective bidders did not attend the sale 

because tliev had been informed that the sale was 
* 

to be postponed; and secondly, that the property w^s 
sold for a grossly inadequate price, and a party was 
produced who swore that the property was worth 
$26,000 and that he would give that sum for it, if 
he could get it without delav, an advance of nearly 
fifty per cent. In deciding this case this Court, ht 
page 125, et seq., said: j 

“The alleged inadequacy of price alone ajid 
apart from all other considerations, presented 
by the facts, would make no such case as woujld 
for a moment entitle the exceptant to relief. 
Nothing short of such inadequacy of price !as 
would shock the conscience of the court, or fur- 
nish ground for believing that there was fraild, 
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collusion, or bad faith, or gross neglect of duty, 
in making the sale, will justify the court in set¬ 
ting it aside upon that ground alone. Here 
there is no pretense or suggestion that there 
was any want of good faith or fairness in mak¬ 
ing the sale, either on the part of the trustees 
or the purchaser at the sale. If, therefore, the 
exceptions to the sale can be sustained in any 
view of the case, it must be on the ground of 
the alleged surprise of Mrs. Hunt in the failure 
of her arrangement to obtain the money to stop 
the sale. 

“In the case of Graffam v. Burgess, 117 U. S. 

180, 191, the Supreme Court of the United 

States, in an opinion by Mr. Justice Bradley, 

has examined and discussed this question with 

great care and fullness. In that case it was said 

bv the court: 

» 

“ ‘It was formerly the rule in England, in 
chancerv sales, that until confirmation of the 
master’s report, the bidding would be opened 
upon a mere offer to advance the price 10 per 
centum. 2 Dan. Cli. Prac. (1st Ed.) 924, (2d 
Ed.) 1465; Sug. V. & P. (14th Ed.) 114. But 
Lord Eldon expressed much dissatisfaction with 
this practice of opening biddings upon a mere 
offer of an advanced price, as tending to di¬ 
minish confidence in such sales, to keep bidders 
from attending sales, and to diminish the 
amount realized. White v. Wilson, 14 Ves. 
151; Williams v. Attenborough, Turner & Russ, 
70; White v. Damon, 7 Ves. 30. Lord Eldon’s 
views were finally adopted in England, in the 
sale of land by auction act, 1867, 30 & 31 Viet. 
Cli. 48, Sec. 7, so that now the highest bidder 
at a sale by auction of land, under an order of 
court, provided he has bid a sum equal to, or 



higher than, the reserved price (if any), wfll 
be declared and allowed the purchaser, unlebs 
the court or judge, on the ground of fraud or 
improper conduct in the management of the 
sale, upon the application of any person inter¬ 
ested in the land, either opens the biddings, or 
orders the property to be resold. 1 Sug. V. & P. 
(14th Ed.) 114, note a. 

44 Mn this country Lord Eldon’s views were 

* 

adopted at an early day by the courts, and t]ie 
rule has become almost universal, that a s^lc 
will not be set aside for inadequacy of price, 
unless the inadequacy be so great as to shock 
the conscience, or unless there be additional cir¬ 
cumstances against its fairness; being vcrv 
much the rule that always prevailed in Eng¬ 
land as to setting aside sales after the masteij’s 
report had been confirmed.’ For these proposi¬ 
tions a large number of American cases a^e 
cited.” 

The court further proceeds: 

44 ‘From the cases here cited we may draw t)ie 
general conclusion that, if the inadequacy pf 
price is so gross as to shock the conscience, or :if, 
in addition to gross inadequacy, the purchaser 
has been guilty of any unfairness, or has taken 
any undue advantage, or if the owner of the 
property, or party interested in it, has been fpr 
any other reason misled or surprised, then the 
sale will be regarded as fraudulent and void, or 
the party injured will be permitted to redeem 
the property sold. Great inadequacy requires 
only slight circumstances of unfairness in the 
conduct of the party benefited by the sale to raise 
the presumption of fraud.’ 

“This we must take as the established rule in 
the Federal Chancery jurisdiction, and it is the 
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established rule that prevails in this country 
generally, as shown by the cases, cited in the 
opinion from which we have just quoted. In ad¬ 
dition to those there cited, we may cite the cases 
of Cohen v. Wagner, 6 Gill 236; Johnson v. Dor¬ 
sey, 7 Gill 269.” 


From the principles enunciated in the case of Graff am 
v. Burgess, 117 U. S. 180, and quoted from above in 
Hunt v. Whitehead, infra , the Supreme Court of the 
United States has never departed but has time and time 
again reiterated the importance of stability in judicial 
sales. Pewabic Min. Co. r. Mason, 145 U. S. 349. 

In the case of Auerbach v. Wolf, 22 App. D. C. 542, 
the auction sale was at a grossly inadequate price and 
the court there received and accepted an advance bid 
of 66% per cent. On appeal this Court affirmed the 
lower court but said,: 

“We must not be understood, however, in so 
holding, that we intend to give any sanction to 
the old English practice of opening biddings in 
chancery sales, upon the mere offering of an ad¬ 
vance upon the purchaser’s bid. That practice 
has never obtained in this District , nor in the 
courts of Maryland. Cohen v. Wagner, 6 Gill 
251.” 

In Balentvne v. Smith, 205 U. S. 286; 51 L. Ed. 803, 
807, the court said: 

“In England the old rule was that in chancery 
sales, until confirmation of the master’s report, 
the bidding would be opened upon a mere offer 
to advance the price 10 per cent: but this rule has 
been rejected, and now both in England and this 
country a sale will not be set aside for mere in- 
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adequacy of price unless that inadequacy be sjo 
gross as to shock the conscience, or unless theife 
he additional circumstances against its fairnesk 
But if there be great inadequacy, slight circunji- 
stances of unfairness in the conduct of the party 
benefited by the sale will be sufficient to justify 
setting it aside. Graff am v. Burgess, 117 U. $. 
180, 191, 192, 29 L. Ed. 839, 842, 843, 6 Sup. Ct. 
Rep. 686. It is difficult to formulate any rule 
more definite than this, and each case must stand 
upon its own peculiar facts.” 

In the case of Morrison v. Burnette, 154 Fed. 623, tlie 
court said: 

i 

“The rule is without exception in the national 
courts, and it has been very generally adopted in 
the state courts, that the bidder at a sale by a 
master or receiver, under an order or decree 
which contemplates a subsequent report and con¬ 
firmation of the sale, becomes a purchaser wh0n 
the officer announces the sale to him. There¬ 
after he is liable for and may be compelled jo 
pay the purchase price he bids. Thereafter Ije 

inav be made to suffer the loss of the destruction 
%> 

or depreciation and may be permitted to reap the 
profit of the appreciation of the property.” 

And to the same effect is the case of Camden k 
Mayhew, 129 U. S. 73. 

I quote the following from the recent decision of the 
Court of Appeals of Maryland in the case of Loft, Inc. v. 
Seymer, 148 Md. 638, 645: 

“The appellant argues that under the princi¬ 
ples applied to sales by trustees, this offer, a^hl 
the lease made, could be treated as provisional 
only, and subject not only to the approval of tjie 
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Court, but also to rejection by the Court upon 
the appearance of an opportunity to get a higher 
price. The full purport of the contention seems 
to be that up to the moment of final ratification 
and acceptance by a trustee of an offer to pur¬ 
chase is without any effect, and that a trustee 
can take no action which will give such an offer 
any standing greater than that of a bid. Such a 
rule would render a trustee a very ineffective aid 
to the Court for dealing with possible purchasers 
of property, and would restrict the Court itself 
to a procedure unsuited for dealing with some 
common conditions. We do not find this to be the 
law in Maryland. It is true that ‘both public and 
private sales reported by trustees under decrees 
of Court are subject to the approval of the Court, 
and, until ratified, any sale is only an offer to 
purchase.’ Whitcly vs. Whitely, 117 Md. 538, 
544; South Baltimore Company vs. Kirby, 89 Md. 
53. But it is true only in qualified sense. It is 
meant by this statement, not that the Court is 
always engaged in an auction up to the moment 
of final ratification, but that the sale is to be 
treated as provisional for the purpose of saving 
the beneficiaries of a trust from improvidence, 
unfairness, or fraud. In Whitely vs. Whitely, 
supra, this Court said, further, that: ‘The Court 
should no more in this case, than in that supposed, 
depart from the policy of encouraging purchasers 
at judicial sales by sustaining those fairly made 
in all respects, and for a full price, whether at 
public sale, or that failing, at private sale, and by 
refusing to strip a purchaser of a right fairly 
acquired, for a full consideration, merely because 
one who had had his day for free competition 
demands that he be given a second opportunity.’ 
And in Boyd vs. Smith, 127 Md. 459, 366, the 
Court, after having decided that the sale there 


in question should not have been set aside foj* 
inadequacy of price, added: ‘It would also, wq 
think, be a dangerous and unsafe practice and 
one not to be tolerated, to reject sales so made 
and reported, merely to let in other and higher 
bidders, when no fraud, misrepresentation, or un¬ 
fairness is shown, by inadequacy of price or 
otherwise’.” 


In the case of Allen v. Martin, 61 Miss. 78, 85, thp 
lower court refused to confirm the sale at public auc¬ 
tion and accepted a higher offer. On appeal this actiog 
was reversed, the appellate court saying: 

“Laying out of consideration for the present 
the fact that one of the owners was an infant of 
tender years, we have a sale stripped of all ob¬ 
jections save that the property was sold at an 
inadequate price. Is this sufficient to authorize 
a re-sale of the property? Though the courts 
of many of the States have iterated and reiterl 
ated the proposition that mere inadequacy ojf 
price is not sufficient to justify a refusal of con^ 
firmation, an examination of a great number of 
the cases discloses the fact that where this in¬ 
adequacy exists to any marked extent, the courts 
have been swift to seize upon exceedingly at¬ 
tenuated reasons, excuses, or pretexts to refuse 
confirmation. In England sales made by a com¬ 
missioner are treated as if made by the court it¬ 
self. A bidder acquires no right but to have hip 
offer considered by the court, and to accept of 
refuse the offer lies wholly within the power and 
discretion of the Chancellor. A mere offer tb 
advance the bid is sufficient to produce an order 
for a re-sale. But this rule of the English courts 
has not been adopted in the States of this Unionj. 
With us the sale partakes somewhat of the 


nature of a sale in chancery under the English 
practice, and somewhat of that of a sale under 
execution at law. Until confirmation the sale is 
in fieri and subject to the control of the court, 
but this control is a judicial, not an arbitrary 
one, and confirmation must follow unless there 
exists some reason recognized by law as war¬ 
ranting a refusal to confirm. A bidder at a sale 
in chancerv assumes certain obligations which 
he must discharge, he submits himself to the 
jurisdiction of the court, and becomes a party 
to the cause in which the sale has been decreed, 
and he may be compelled to stand by the offer 
he has made. Oh the other hand, lie acquires 
certain legal rights which are to be as much pro¬ 
tected and enforced as are other rights of other 
persons. He is entitled not only to ask but to 
have confirmation if there is no reason valid in 
law for refusal. Henderson v. Hefrocl, 23 Miss. 
434; Swofford v. Garmon, 51 Miss. 348; John¬ 
son v. Cooper, 56 Miss. 608. The proposition, 
that inadequacy of price alone, where it is not so 
gross as to raise per se a presumption of fraud, 
will not prevent a confirmation of the sale, seems 
to be generally, if not universally, announced 
by the American courts, and such has been de¬ 
clared to be the law in this State. Henderson v. 
Herrod, ubi supra; Mitchell v. Harris, 43 Miss. 
314; Redus v. Hayden, 43 Miss. 614; Swofford 
Garmon, 51 Miss. 348. It is true, as suggested 
by counsel for the appellees, that in each of these 
cases confirmation was refused, but it was re¬ 
fused not because the price was inadequate but 
because of the existence of other facts which 
warranted a refusal to confirm, and the court in 
each case emphatically declared that inadequacy 
of price alone would not be sufficient to justify a 
refusal of confirmation. 


13 


It is too late for us to consider whether the 
English rule as to opening the bids on the offer 
of an advance in price is not the fairest and 
most equitable; with one voice the American 
courts have repudiated it, but with a strange in- j 
consistency have evaded rather than enforced ! 
the one declared by them to exist in its stead, j 
We think the rule that inadequacy of price alone i 
will not be sufficient to cause a rejection of the 
sale ought either to be enforced or repudiated, j 
It ought not to stand as an invitation to confi¬ 
dence, and its effect escaped by finding on in- J 
sufficient evidence the existence of other circum¬ 
stances, which when found will justify a refusal 
to confirm. There is this marked difference 
between the English and the American rule that 
while under the one the rights of the owner, 
under the other those of the purchaser, are con¬ 
sidered of paramount importance. If it may be 
doubted which of the two rules is the better, it is 
certain that the poorer one steadily adhered to 
is better than the better one enforced occa- 
sionallv or not at all.” 

In Duncan v. Hiss, 141 Md. 605, a sale for $52,500 
was confirmed although a subsequent offer of $57,- i 
500, an advance of approximately 10 per cent, had j 
been submitted. 

It is a fact, and the record in this cause presents 
nothing to the contrary, that the sale at public auction 
to the appellant was at a price which represented the 
real value of this property. 

A clear cut statement of the rule is found in Shirk 
v. Oak Street Building Association, 137 Md. 314, 322, 
323: 
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‘ 4 Even if we were of the opinion that the price 
at which the property was sold was less than its 
real value, that would not be sufficient ground 
for vacating the sale, for the settled rule in this 
State is ‘that mere inadequacy of price, stand¬ 
ing by itself, is not sufficient to vacate a sale, 
unless it be so gross and inordinate as to indi¬ 
cate fraud or misconduct on the part of the trus¬ 
tee and purchaser.’ ” 

It will be noted from the affidavit of Mr. Rizik (R. 
p. 15-16) that Mr. Cafritz, the real party in interest in¬ 
sofar as the bid of Miss Bowers is concerned, was 
present at the auction sale, bidding for this property 
and it is apparent that having ascertained at the auc¬ 
tion by the final bid the limit of the appellant’s bid, 
and being unwilling lo further compete with her 
openly, and eleven days later deciding that he still 
wanted the property, he then clandestinely slipped his 
offer into Court without notice to the appellant. 

Most certainly the lower Court should not have re¬ 
opened the sale under these circumstances to permit 
Miss Bowers as the agent of Mr. Cafritz to make a 
bid at an advance of only ten per cent. 

As said in the case of Everett v. Forst, 50 App. 
D. C. 21S: 


“Coming to the present case, had we before 
us only the offer of $39,000, we would have no 
hesitancy in holding, in the light of the decisions 
above quoted, that the court below abused its 
discretion in reopening the sale. The increased 
offer was only 4 per cent above the one made 
by appellant, an advance less than one-half that 
required by the old English rule, which has 
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been condemned 'as fending to diminish confi-\ 
dence’ in judicial sales . 

Furthermore, it appears from the record that, j 
on the day the sale to appellant was ratified nisi, 
the court had received bids in open court from 
appellant and Doyle, as agent; appellant making 
the higher bid. Doyle then asked for an op¬ 
portunity to call his client on the telephone, to 
ascertain if she was willing to bid anv higher. 
This the court refused, stating that the sale 
would not be reopened unless an advance of 
$1,500 was offered. Of course, this reservation 
could not enlarge the discretion vested in the; 
court. Edelin having had an opportunity to 
bid, it was her duty at that time to instruct! 
her agent to submit the highest offer she was 
willing to make. She should not be permitted! 
to ascertain the limit of her opponent's bid, andj 
then upset the sale to him by an advanced offer. 

‘At that time each party knew that a sale was! 
to be had, and that, if it intended to buy, it 
must make all its arrangements therefor, and 
in such arrangement must be included a deter-; 
mination of the full amount it was willing td 
bid for the property. It cannot be tolerated 
that it be in the contemplation of either to wait 
until after the property has been struck off to 
the other, and then open the bidding and defer 
the sale bv an increased offer.’ Pewabic Min- 
ing Co. v. Mason, supra.” 


The following quotation from Moore v. Triplett, 96 

Va. 603, 610, 612, is pertinent: j 

i 

“The main upset bid was put in by one who 
had an agent at the sale, who bid for him. It 
has been generally understood by the profess 
sion, and enforced by the courts, that one who 
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has a bidder at the sale, by himself or by an 
agent, which is the same thing, or was present 
and had the opportunity to bid, would not, as 
a general rule, be permitted to put in an upset 
bid. He must bid at the sale in open competi¬ 
tion with all others what he is willing to give 
for the property. A different rule would have 
a pernicious effect upon judicial sales of prop¬ 
erty. * * *” 

“ Judicial sales are constantly taking place, 
and it must continue to be so as long as there 
are: debts *to be collected, and liens to be en¬ 
forced. Great care should be observed that the 
practice of the court in acting upon a report 
of sale should not be such as to deter or dis¬ 
courage bidders, but such as to induce possible 
purchasers to attend such sales, to encourage 
fair, open and competitive bidding in order that 
the highest possible price be obtained, and to 
inspire confidence in the stability of judicial 
sales. This is due not merely to the purchaser, 
but also to creditors, debtors, and the owners 
of property which has to be sold by the court.’’ 

In the case of Lillard v. Graves, 123 Va. 193, 195, 

the court savs: 

* 

“Public policy requires that purchasers at 
such sales should be entitled to certaintv and 
security of their rights under their purchases, 
and they should not be refused confirmation 
simply because they may have got a good 
bargain. ’ ’ 

The failure of the Court to pass an order nisi before 
rejecting the sale to the appellant or at least to re¬ 
quire the trustee to give some form of timely notice 
of the subsequent offer savours more of a “railroad- 
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mg'” process than an orderly judicial proceeding. 

That the purchaser has certain definite rights or. 
which she was entitled to be heard is undeniable ancj 
yet she was not even apprized of either the filing of 
the report by the trustee or of the subsequent advance 
bid, to say nothing of the action of the court in re] 


fusing confirmation 
without a hearing. 


of her purchase at public audior: 


Paragraph seven of Equity Pule (i8 provides: 


‘‘Upon the filing of a report of sale of real 
estate by such trustee or other officer, the court] 
in its discretion, with or without cause shown; 
mav immediatelv ratifv such sale or mav pas4 
an order nisi on such sale for such time and rej 
quiring publication thereof, or without publical 
tion, as the court in such order may determine.’| 


Although it is manifest from the above rule that gj. 
sale may be confirmed in the discretion of the court 
without the passing of an order nisi, yet it does not 
appear that it was ever contemplated or intended by 
this rule to allow the court to reject a bid without eithei} 
notice or hearing to a party having an important inter] 
est in the proceeding, nor would a rule so providing} 
be valid. In the case of Blossom v. Milwaukee, etc., j 
R. R. Co., 1 Wall. 655; 17 L. Ed. 673, the court approve4 
this language: 


“In sales made by masters under decrees ancj 
orders of this Court, the purchasers who hav^ 
bid off the property and paid their deposits in 
good faith, are considered as having inchoate 
rights which entitle them to a hearing upon the 
question whether the sales shall be set aside] 
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And if the court errs by setting aside the sale 
improperly, they have the right to carry the 
question by appeal to a higher tribunal. ” 

And a truly remarkable coincidence about the filing 
of the trustee’s report of which the appellant had no 
notice, and the court’s action thereon without a hear¬ 
ing to appellant, is that Miss Bowers (are we to as¬ 
sume?) without notice was present in court when the 
report was tiled, and also that the suggestion by the 
trustee that possibly an offer larger than the appellant’s 
might be presented to the court was made in a letter 
dated Saturday, November 21,1931 (R. p. 11), the mail¬ 
ing of which, if written on that date, was withheld until 
Sunday night, November 22, 1931, at nine o’clock p. m. 
(R. p. 15). 

The trustee in his answer (R. p. 8) to appellant’s peti¬ 
tion for rehearing states that he waited until 12:30 p. m. 
on the morning of November 23, 1931, before present¬ 
ing the order by which the bid of this appellant was re¬ 
jected. Aside from the appellant’s right to a legal and 
timelv notice, common courtesv and fairness would have 
suggested, at least, a telephone call to Mr. Rizik or to 
Miss Sawava to sav that he was waiting at court and 
for Miss Sawava or Mr. Rizik or their representative 
to appear. 

At the hearing in the court below it was urged that 
the appellant by cashing the check returned to Mr. Rizik 
bv the trustee when notifying him of the court’s action 
is estopped from attacking the propriety of the court’s 
action in refusing confirmation. This contention is 
readily answered in this, that the appeals herein are 
taken from both orders and that the action of the court 
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in entering the order of November 23, 1931, if wrong, 
is not made right by the subsequent cashing of the check, 
nor would the cashing of the check manifest an intention 
to acquiesce in the action of the court when the exist¬ 
ence of such an intent was expressly negatived by the 
filing of a petition for rehearing in which objection is 
made to the court’s action and the return of the one 
thousand ($1,000) dollar deposit is tendered (R. p. 9). 

It is elementary that the courts will indulge no pre] 
sumptions in favor of waiver of a contract or infer aj 
waiver or abandonment upon slight proof. Kennedy v\ 
Neil, 333 Ill. 629, 165 N. E. 148, 151. Proof of a rescisj 
sion must be clear and convincing. Dehlinger v. Grauej 
238 Ky. 461; 38 S. W. (2d) 246. The record in this case 
discloses that at all times the appellant was ready to 
perform her successful bid at public auction, and her 
petition for a rehearing filed eleven days after the de¬ 
cree of November 23, 1931, shows a prompt assertion 
of her rights and an intention to enforce the sale by] 
the trustee to her under her bid at public auction. 

In conclusion I respectfully submit that there was no 
ground for the refusal of the court to confirm the sale 
to the appellant and that the action of the trial judge 
in refusing confirmation without notice to the appellant 
was error and that the decrees dated November 23,1931. 
and February 29, 1932, should be each reversed with 
directions to the lower court to confirm the sale as made 
by the trustee to the appellant. 

ALFRED M. SCHWARTZ, 

; 

Attorney for Appellant. 
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